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Fine or "what oy RIES,&c.for 
Delivering aeraitt according to Law 


and T beir own Conſciences, 


Ecauſe ſuchCommitment being withoutProceſs and 
Judicial Trial 1s agaimft Law (viz.) Magna Charts, 
and the Stat.of 28 Zadw.z. HWhereby it is Enatted, That no _ 


wan in what Eſtate or. Condition :ſoever he be., ſhall. be put 
out of bis' Lands or Tenem ts, nor taken,nor 5-297" tp 
diſnherited without being brought i in ta anſ wer by due Proceſs 
of Law; and by anotherStar. 42. Edw. 3, 7het no man be put 
fo Anſn wer without Preſentment before Fuſtices, or matter of 4 
Record, or byaue Proceſs and Writ Original according to the 
Law of the Land,and if any thing be done to th: contrary it 
fhatt be void in Law, and holden for Error and againſt the Pe- 
tition of Right,3 Car.1.,, - -- _ 

Tis againſt the very laftitutionand intent of JURIES, 
Por, 

1, They are tobein number 12 atleaſt, 

2. For quality 1b ri & Tepales homines. © -* 

3- They muſt be mca of. Subſtance and Eface. 
4 They muſt be ſummoned out'of the Neighbourhood, 

where the Fa&t was done,as. moſt knowing of the Fatt and 

all the Circumſtances thereof. 

&. "They are fworn to fix&according to ube Evidence. 

6. They may bechallenged both to the Poll and to the 
Array : at laſt when they are fitted for their workthey 
are upon Record ſaid:tobe Zld8:, triati & jurati. 

Now all this caution and ka? 15uſed, becauſe the 


Taxy'bath ingruſied, femwvith'lo great 2 part,c of ee Ju 
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(G9) 
dicature,vizT he Trial of :thi Bat; before the Judg:cah 
pronounce Judgment touching the Law ariſing upon that 
FaQt : And theretore. the 'Rule-of Law is, Hd queftromem 
jars reſpondent judices, ad: que Riancre | fat: reſpondent jar: 
tqres, thar is, tothe. queſhiotiof Lawthe Fodges give their 
Anſwer, to thequeſtidgof. Fa&the Jury give their An- 
{wer : ſuch Commitment is manifeſtly ablurd, Becauſe, 

I. Itoverthrows all Juries, and conſequently all the ſo« 
lemaity in preparing them, as aforeſaid. 

2. It ingrofles and reſolves the wholeTryal of the Fat 
into the breaſt of the Judg, contrary to the very end of 
Juries : For to what end are Juries, if having done their 
Duty, the Judg may puniſh them for ſa doing? 

3. Tis beſides, if not againſt, his Oath andAuthority,as 
he is Judg,both which are todiſpence the Laws equally 
and indiffterently according to the beſt of his skitt and 
knowledg; but not tointermeddle with the Fatt: but he 
that takes upon bim the knowledg of the Fa without 
Authority , and thereupon pronounces the Law, cannoc 
be ſaid to dilpenſe the Law, but to exerciſe his ownWilt. 
Inl:ke manner, where Judgment is that' a :man ſhall be 
hagged and the Sheriff beheads-him; this is Felony in the - 
Sheriff, although it is lawful for him to put him to death: 
{o in the principal Caſe, although if the Fa& were true, 
and the Judges Judgment would have been according to -. 
Law ; yet becauſe the ſameFa@ might not have been-crue, 
and the Judg hath-no Authority therein to deal,it follows 
that his Judgment is Erraneous, for according to the ge- 
neral Rule of Reaſon, ſublato antecedenti tollitur conſe quens, 
the Tryal of the Fatt being a neceflary Antecedenc'tothie 
Judgment of the Law. "7D 
-- 4. It puts Feries upon theſe Dilemma's either to ſerve 
ornot to ſerve, if. they refuſe toſerve , they loſe ues , 

and are puniſhed that way : if they do ſerve, then they 
. muſt tindaccording totheir, Quaatthen oraot: if. n_ 
hag - 2 
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(4) 
ding to their Conſciences,then they offend the Judg, if it 
be againſt his DireQion,and ſuch Evidence as ſcems fo to 
him,and ſo they incur Fire, /mpriſonment,and conſequent- 
ly Death, Temporal Pbniſhments: If not according to 
their Conſciences,then they offend God,and incurPuniſh- 
ments both Temporal and Eternal. 

5. Again Furtes are as antient as Fwapes, and therefore 
the ſame Law that ordained both Fudges and Furics gave 
them 4ivi/um imperinm,a dividedAuthority,and therefore 
whoſoever takes away theAuthority of Fariestakes away 
the Authority of the F#age, I mead the regular and legal 
Authority,and beſides equality in point ofAntiquity,there 
are other very conſiderableParallels between them ; For 
if the Judges are ſworn, ſoare the Furies; if the Fudees 
are conſtituted by Patent , the Jury are conſtituted by 
Writ ; If the Judgesare to adminiſter theLaw truly and 
ſincerely ; the Z#ry are to find the Fatt truly and fincere- 
ly ; Now if the Fudge give in an Erroneous or falſe judg- 
ment , yet ſhall-not be queſtioned nor puniſhed, if he 
proceed according to his Conſcience; by the ſame reaſon 
ought not the Z#ry to be puniſhed, when nothing of cor- 
ruption or undue prattice can be charged on them; ſo that 
if it be abſurd to puniſh the one,its alſo abſurd to puniſh 
the other. 

6. Where a Zurycan becharged with any undue or i- 
niſter matter,as: by taking Bribes, or ſuffering themſelves 
to be laboured with, the Law hath provided proper pu- 
niſhmentsfor them; but the Law hath provided no pus» 
niſhnments, where a ##ry proceed according to theirCon- 
ſoience,, ' and therefore what they do therein is without 
breach of any Law. 

7. It is ablurd in reſpe& of it*'s oppoſition to the gene- 
Tal Rules of the Law of God, for it 15 ſaid, God accepts 
a man not according to.what he hath not, but according 

to what he bath -: But in this caſe, if the Judge Has 


(5/ 


puniſh the Jury, a Jury-man is bound to bring in 
his Verdi not according to what he hath (viz.) in 
point of knowledge or belief, but according to what he 
hath not (viz) by the direQMfon and ſu eeftion of _ano- 
ther Sc. the Judge; although it be againſt hisown know- 
ledge or belief, 
8. Tis contrary to this Rule, Wh: tſcever is not of Faith, 
13 Sin : now if a Jury bring ia a Verdi& according to 
the direQtion of the Court, but contrary to their own 
Judgments and Conſctences ; then this doing of theirs is 
not of faith,inas much as they do not believe 1r and conſe- 
uently it is Sin. *Tis contrary tothis Rule alſo, 7hos ſhalt 
yrs in Fudgment, Righteouſneſs and Truth, Now for- 
aſmuch as the Verdict of the Jury is an effeCt of their 
Oath, it follows that it ought to have all thoſe Conco- 
mitantsthat is,it ought to be in Fudgment, to wit,accord- 
ing to the Judgment of him that ſwears, for another 
mans Judgment as ſuchrcan not be Þisz it ought to be 1n 
Righteouſneſs void of all Partiallity and Paſſion, and {o not 
to be biaſſed by fear of the mighty, no not of any Judg- 
es direction ; nor by pitty of the poor - It ought ro be 
* Truth, that'is, in Z7#th towards themſelves, to. wit, in 
Conformity and Agreement to their own Conſciences , 
in truth to the Priſoner, without Falſhoodor Diſhmula- 
tion, in truth tothe FaQ, withour Perverting, Adding, 
-or Diminiſhingz So that if buta part of the Fa requi- 
ſite to make a Guilr be proved , the Jury. ought-by no 
- means to find the whole fa&Q, for that were to deal talſe- 
ly contrary to their Oaths, 

i, - 'Tis contrary to that univerſal principal of Reaſon 
and Fuſtice , of doing to one anotheras a man would be 
.done unto, and e coxtrs; but fora Fudge tocompel a Jury 
being upon their Oathes to find according tots direQt- 
on, and what he calls Evidence, 1s all one as if another 
Authority Superiour or Coordinate with the Judg ; 


(6) 
ſhould by puniſhment; compel him. being upon his Oath 
to pronounce the law,according to the ſence of that Au- 
thority , and not according to his own Conſcience and 
beſt underſtanding, which I ſuppoſe no Judge will be 
willing to take for Law or Reaſon ; whv then thould he 
put thatin practice, which himf If diſalloweth 1a ano- 
ther? and thereforeas he ttm iclf would be free in reſpc& 
of his Oath, ſo ought the Jury to have the like freedum 
in reſpeR of their Oaths : And from this general Rule 
of Nature, proceeds another Secondary Nution or Rule, 
Par in Parem non babet Potcftat:m , pertettiy applicable 
in this Caſe, for although 1a {ome other re{peQs there is a 
great diſparity between the Judge and the Jury, and 
principally in the Education; Lerrning and Grandeur of 
the one, and the middle State of the other, &c.- . Yet 
in this caſe, asto the very point of acquitting the guilt- 
leſs and condemaing the guilty, they ſeem to me perte&- 
ly equal , and no Magis or Mijxzus between them , but 
Coadjuvant and -Co-workiog cauſes in bringing torth 
that great effet, Juſtice, _ 

10. Becauſe the att cf the, one. (to wit). the Judg- is 
conſequent tg the Actot, the ather;: 1o if the one&do no- 
thing, the other can do nothing z and as to the Judges 
direQion, Tis nv more thana direftion which no doubt 
every Diſcreet and Sober Jury ought diligently to liſten 
to for their informati 1n, becauſe of the learning and abi- 
. lity.'in'the. Judge, to meth.,fdize and gpen.what. perhaps 
hath 'been goofuledly and: .atfcurely delivered bythe, wit- 
neſſes + Bur if it exceed the bounds of a direction, and 
becomes cloathed- with the rough Garment of .compulſi- 
00, it will Gem then to degenerate from its own' Nature, 
and firſt Reafon-and Tnfirpgions-... IO 566; 

16, Mpreover;the Juriesare: Txyers, that is,.are ſole 
Judges of the fat, appears from-hence, becaule the trial 
by the Jury is 2 trial by it &f diinR from, and ers 

Dl: | 1- 
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occafion: toipeak. when'it:ſhall be ſhewn what is meant 
wii by 


- 
— 
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diſtinguiſhed to other trials inſtituted bylaw; for there 


are tryals (1.) By Battle, an ancient manner of Tryal 
upon a Writ of Right._(2.) By inſpeQion of the Court 
apon/ a writ of Errour toreverſe a Fine acknowledged by 
an infant (3.) By the Ordinaries certificateupon a Writ 
of Dower, where the Tenant pleads the woman was not 
tawfully married to her dead Husband (4) By witneſſes 
before the Jultices upon a writ of Dower, if the tenant 
plead the Husband be alive it ſhall be tryed by witnefles 
(5.) By the Country;that is, Furies as in the cale inquelti- 
on. Now it a tryal by a Jury be diſtina&t ftpm a tryal 
by witneſſes ; then it is not the ſame : Wheteas if the 
Jury were compellable to find according to the Saying or 
Swearing of the witnefles , then it will be clearly the 
ſame, that is, a tryal by-witnefles, and conſequently the 
having of a Jury would be but troubleſom, dilatory and 
impertinent , becauſe the Judge in reſpe& of his own 
Skill and Learning , can both, better examine andunder- 


ſtand their teſtimony than Juries , who are for the moſt 


part Gentlemey, Now if atryal by a Jury anda tryal by 
witneſſes be ſeveral things, then is not a Jury compel- 
Jable by the Judge to give their Verdi, no not according 
to the teſtimony of the witneſſes, for they may be Cor- 
rupt, Partial, Tufamonus or otherwiſe Unmeet, which is re- 


ferred to the Judgment of the Jury,who where ſuppoſed 


to be Cognizant of them, becauſe they are of the neigh: 
bourhood, and is not referred to the Judge who may well 
be ſuppoſed to be ignorant of thoſe circumſtances and con- 
ditions of witnefles and parties, &c. And certainly it 
was the greatwifdom of Aniquity,not tointrufſt the ad- 


- miniſtration of Law,: tothe breaſt of one or afew great 


men'alone, though never ſo Sincere or Learned; without 
the concurrence of a conſiderable number of the body of 
the people; whicharethe Jury. But of this there will be 


- 


= 


(8) 
by the word Evid xc2, neither is it ſuperfluous to confi- 
der that this tryal by a Jury ia Criminal Cauſes, ſaid tv 
bea tryal by God and the Country z which {cems to Im- 
ply the abſoluteneſs of: it. So that the acquittal by the 
Country isan acquittal by God; and a finding Guilty by 
the Country, a finding Guilty by God. 

12. Again if Juries be coinpellable by a Judge to give 
their verdi& as aforeſaid, in vain are thoſe Eulogiums 
andPraiſesevery where reſounding concerning Juries both 
in Law, Hiſtory, and Policy of our Engliſh Nation : In 
vain doth that learned and Sincere Judg Forteſcue place 
the moſt principal parts of the commendations of the 
Laws of England, in tryals by a Jury, ab ve and beyond 
the tryals by witneſſes 1n the CivitLaw. Whereas if this 
in queſtion be admitted, That Juries may be fined by the 
Judg as aforeſaid, then is this tryal by a Jury far worſe 
than by witneſſes, in the Civil Law ; Becauſe that kind 
of tryal is not vive voce, but by examination upon Iater- 
Togatories by Officers appointed in that behalf., which 
examination is taken in writing of every witnels apart, 
and ſeveral , the one not knowing what the other hath 
{aid, and fo remains upon record to poſterity,and then 
the Plantiffor Defendant may croſs examine each others 
witneſſes, and that leiſurely with deliberation tor bolt- 
ing out the truth, and '— Arcs of falſhood and con- 
tradiction, Whereas in our Cafe the witneſſes are <xa- 
mined v#v4 voce , upon a fuddain altogether : So that 
there can be neither ſuch ſifting them , nor if they for- 
ſwear themſelves by contradictions, can it be ſo well ob- 
{ſerved or remembred, forwox audit perit. and ſo remains 


n2t to poſterity to take notice of : In like caſes, ſhall it - 


therefore be thought reaſonable that mens Lives, Liber- 
tics , and Eſtates ſhould be bound up in fo narrow and 
dangerous a Compals, as the dirzCtion of a Judg againſt 


wa 


Evi.tence ſeeming ſo to him 2 Moreover in vain doth Sir - 


io 3 By 


7 homas Swith cries up the peaceable and happy palicy of 


this: Kingdom,,, by that one thing of Juries, whereig av 
man if he. be condemned can blame the King or the No- 
bles, or the Judges, or the Men of Power, the frequent 
objeAs of envy, but his own Peers, and ſo every man 
relts content, and the Government fecured. In vain al- 
io may the Priſoner at the Bar in Capital Cauſes, chal- 
lenge peremptorily 35 Jurours; without ſhewing cauſe. 
If when the ffext Jury , which is ſuppoſed to be moſt 
indifferent for the Priſoner, ihall be compellable to give 


their verdict according to the Judges direCtion and what 


he calls evidence. - 

But doubtleſs all this defence for Juries needs not, if 
there was no colour or pretence of reaſon tor the ſaid Fine 
and Commitment. *Tis ſaid therefore, that there are 
ſeveral Preccdents and Caſes in Law , whereby it ap- 


| pears that Judges in criminal cauſes , have Fined and 


Impriſoned Juries for not finding according to evidence. 


For anſwer ; To find againſt Evidence, is manifeſtly un- 


lawful; for thatis to Fine againſt conſcience, and to ſpeak 
with the mouth, what is not believed in the hearr, Whar 
therefore in Natural and Rational ſignification, Evidence 
is, and what that word means, is the queſtion, 

1, By what hathbeen ſaid ieſhould ſeem in general;rhat 


that is no Evidence (that is, binding Evidence) which only 


ſeems {o to the Judge, for if it were , then whether it 
ſeem ſo to the Jury or not, they would be bound to find 

according thereunto,contrary to the reaſons aforeſaid; 
2-Nor 15 it what ſeems ſorothe people (+ 72.) the Spe- 
Qators, or Standers by in Court , for they have no ſhare 
in the adminiſtration at all, 
3 It follows then, It is what ever appears tothe Jury, to 
be neceflary to inform theirConſciences and Judgments, 
concerning the truth of what is inquirable before them, 
And-that'this is fo, appears from hence, becauſe ad, 
B ' Col it TT7:9 


bo 


againſt Evidence in Criminal Caufes is, 


, ___ 
( 10) 
mitting in an indilment of Robbery, Evidence be that the Priſoner 
tuch a day and at ſuch an hour of the day, and at ſuch a place, did 
rob a man, and one of the Jury knows the Priſoner , who perhaps 
is his neighbour : he knows alſo that the ſame day, and at the fame 
hour of the day , the Priſoner was at another place , perhaps in his 
own company upon ſuch or ſuch an occaſion. The queſtion 1s, whe- 
ther the Ju or ſhall proceed according to his evidencc, 1d ef, his 
own knowledge, or according to the external evidence or ſwearing of 
the witneſſes. I ſuppoſe it will be anſwered, According o his own 
kuowledge , and is it not likely that a Jury will, nay ought they not 
tobe ſooner moved with the Evidence of one of their fellows , than 
th eEvidence ofa ſtranger. If fo ? ſhall they be puniſhed afterwards 
for their verdiQ thereupon? 

"Tis{true the Judges Coe ufe to determine the pertinency of Evidence 
that is , whether this or that thing be neceſſary and meet to be ſhown 
to the Jury.and therefore in civil cavſes either party may Demur to 
the Evidence, and then the Judges rule ; whether it ſhall be made uſe 
of or not, But when the Evidence is given, *Tis ftill jn the confci- 
ence of the Jury, what credence they will give to it , otherwiſe all 
the abſurdities aforeſpoken of will follow. 4 

And as concerning Precedents, though it be true they-ought to 
be weighed and regarded with great ſobriety and humility, and 
A communi ohſervantia non eft recedendum, yet none of them onght 
to be made uſe of againſt Reaſon and the Principles of Juſtice; nor 
are they further Argumentative than they are agreeable therenn- 
ro; forif it be true, Uno abſurdo dato mille fequuntar, no reaſon if 
when one inconvenient Precedent is formed by reaſon of ſome in- 
cident circumſtances of that particular Caſe, it be afterwards 
vouched to warrant another like Caſe, the nature of man being 
more ready to embrace Errour and Falſhood, rather than Truth 
and ſound Reaſon. Nor is it rare and ſtrange for later times as 
they are more or leſs vertuous and knowing than the former, to 
differ from and rejeCt the ations and precedents of their Ance- 
tors. Nor canauy of thoſe Precedenrs plead any fuchAntiquity, 
as the moſt ancient and bottomleſs Cuſtom and Law of Juries,with 
their Privilege and Anthority. Nay, I ſuppoſe it will be hard to 
make them reach beyond the time of Hen.8. which perhaps is not 
beyond the memory of ſome men living. 

Another reaſon which is objected for puniſhing Juries, for going 


Be- 


A — 
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( 11) 
Becauſe in Civil Cauſes there lies an Attaint, but in tl.eſe Caſes 
none : and therefore if a Jury ſhould not be puniſhed, there would 
be no remedy, but perſons manifeſtly guilty might be acquitted, to 
the great hurt and damage of the King and Kingdom. As touch- 
ing the Non-remedy enough hath been ſpoken before, and more 
may be ſaid, for in all States and Governments the Adminiſtrati- 
on of the Law mnſt be intruſted ſomewhere, and there muſt be a 
Ne plus ultra in all Controverſie whatſoever, for Intereſt reipublice 
wt ſit fins litiam. * Now the Law hath prudently and carefully lodg- 
thatTrult by way of diſtribution between the Judge and Jury,as 
is iid before; and if they do not their duty, it may be ſaid in fuch 
caſe as a molt Divine Author doth in ſich a like,1f the light within 
thee be darkneſs, how great is that darkneſs! As touching the Da- 
mage ariſing by Acquittal, there is little reaſon to infer a Spring 
fromone or two Swallows ; that is, to conclude becauſe one or *' 
two Juries in an Ageare miſtaken, that therefore they will univer-;, 
fally ſo do, I ſay there is little reaſon ſo to think. | 

1. Not $0 reiterate any thing before ſpoken, becauſe Juries are 
or ought not to be ſtanding but ſucceſſive. 

2. It isor rationafly ſhould be chiefly their care to prevent it, 
becauſe perſons of their - condition are moſt obnoxious to the 
prejudice proceeding from the Impunity, when perſons of greater 
Rank are perhaps better guarded, and ſo exempted from ſuch dan-. 
ger. Andif the Offence be of an Epidemical nature ſtriking at 
the State, they alſo will have a greater ſhare pro ratione mals, of the 
miſchief of the Impunity of any,both in themſelves ar.d their Poſte- 
rity. Asto the Artainr, 

1. The Non-allowance or inſtitution of that in Criminal Cauſes 
perhaps (and very rationally) might be in favorem vite, "in favour 
of life, by not drawing a mans Life, Eſtate, and Poſterity in effect, 
in queſtion twice for the ſame thing. The Law as all good and 
laudable Laws inclining more to Mercy than Juſtice.and this upon 
the ſelf ſame reaſonas the ſaid Challenge of 35 is allowed. 

2. Becauſe in Criminal Cauſes two Juries pals upon the priſo- 
ner, viz. the Grard Jury and the Petty Jury, both of which have 
their ſeveral Office and Efects; and there the Petty Jury are in 
lieuof a Jury upon an Attaint, and therefore no reaſon when the 
Petty Jury hath acquitted him, he ſhould be ſubjeft to be found 
guilty by another Jury after, and the Petty Jury puniſhed as in At- 
raint, for that were to puniſh one Jury after another 5 no 
3. e 


A. ts 


Fa@d” 


3- The Judgment, amonzit other things, upon au Attaint as, 
that the Party grieved b; the firſt Verdict an4 Ju !gmeat, ſhall be 
reſtored to what he loſt thereby; and therefore if an Attaint 
ſhould lie in Criminal Cai: 3; it ſhould be for the behcof of the 
Priſoner, that he might he reitored. On the other ſide, if it doth 
nct lye, the King lole5 nothing by it, but the Acquittal by the 
Petty Jury preſerves the S.:\jct ; and certainiy, when any thing 
is doubtful, it is better to pictcrve than to deſtroy. 

The ſecond General Hed, or Reaſon, upon which the Jurors 
ought to be diſcharged, is for the Erroneouinefs of the Judgment 
and Execution by which they ſtand committed. 

t. The Fine is one entire Fine of 190 Marks, and impoſed joynt- 
ly and ſererally ; fothat every one-is puniſhed for the Offence of 
the othe;,, contrary roa!l rhe Precedents;, for though one be wil- 
ling to pay his proportion, yet ſhall he not be diſctzrged rill he 
hath paid the proportions cf all the ret; ſo one ſhall pay al! the 
Fine, and others pay nothing, or elſe he cannot be diſcharged; and 
ti's is lize to fall upon rhe. weakeſt, both ia Perton and Eſtate, 
{that is to {ay) that is le!s able to endure impriſonment. 

2. Becauſe the Caniatur is until they ſhall pay their ſeveral 
Fines, and there are no {everal Fines, but one entire Fine; and fo 
the ſence is, that they ſhall be impriſoned untit tlicy pay nothing, 
and then the Commitment is void. 

The Reaſon of the ]:idginent is, becauſe the Jurors gave their 
Verdict againſt fall Evidence, and it doth not particularize the 
Evidence that was given, whereby it may appear whether it was 
fall or not. Now inaſmuch as the Court which pronounced the 
Judzment is an Inferiour Court, fo thata man may Appeal from 
their Judgment to a Superiour, and there is nothing for the Supe- 
riour Court to Judge upon, bur the Body of the Record; it. fol- 
lows, if that Record be obſcure, too general , oc uncertain, 
that the Superiour Court cannot give Judgment, and conleguently 
that the Record is void: for if the queſtion be whether the Evi- 
dence was full or nor, it .nuſt either be determined hy the Supe- 
riour Court, or by the Infertour Court ; if by the Inferiour Court, 
then the Appeal is i1 vain ; if by the Sapericur Court, then 
there 15 nothing before them to guide and govern their Judg- 
ments, bur that very thing which 1s the caule of the Complaint 
of the Pa:tics prizyed, and ſorhe Appeal is in vain. 
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